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MVEMORANDUM OPI NI ON

On February 12, 1999, plaintiffs filed their Mtion [620] to
Conpel Further Deposition Testinony and Further Production of
Docunents from Thomas F. McLarty, 11l and for Sanctions. On Apri
16, 1999, plaintiffs wthdrew this notion because “[c]ounsel for
McLarty has since indicated that they are willing to neet with
[p]laintiffs’ counsel to try to resolve the issues set forth in
[p]laintiffs’ notion.” Plaintiffs’ Notice of Wthdrawal at 1.
Therefore, Plaintiffs’ Mtion [620] to Conpel Further Deposition
Testinony and Further Production of Docunents from Thonas F.
McLarty, 1l and for Sanctions shall be considered w thdrawn.

However, the court nust note that plaintiffs’ notion to conpel
is yet another exanple of plaintiffs’ counsel’s disregard of the
| ocal rules of this court, specifically Local Rule 108(m. Rule
108(m of the Local Rules of the United States District Court for

the District of Colunbia states as foll ows:



(m Duty of Counsel to Confer on Nondi spositive Mtions

Before filing any nondispositive notion in a civil
action, counsel shall discuss the anticipated notionwth
opposi ng counsel, either in person or by tel ephone, in a
good-faith effort to determ ne whether there is any

opposition to the relief sought and, if there is
opposition, to narrow the areas of disagreement. A party
shall include inits notion a statenent that the required

di scussion occurred, and a statenent as to whether the
nmotion i s opposed.

Local Rule 108(m (enphasis added). The wuncontroverted facts
pertainingto plaintiffs’ earlier notion establishthat plaintiffs’
counsel did not net the requirements of this rule.

Plaintiffs’ *“Local Rule 108(nm) Certificate of Counsel”
appended to their notion to conpel reads:

On February 12, 1999, the undersigned counsel conferred

by telephone wth Ms. dinton’s counsel, M. Paul

Gaffney, in regard to the present notion, and he

i ndi cated that they woul d oppose the relief sought by the

Plaintiffsinthis notion. Voicenmail nmessages concerning

the present notion were also left with M. Elizabeth

Shapiro, EOP counsel, and M. Leslie Berger Kiernan

counsel for M. MlLarty, but undersigned counsel has not

received a response. If oneisreceived, Plaintiffs wll

suppl enent this certificate.

Plaintiffs’ Mtion to Conpel.

Non-party McLarty’ s opposition, however, tells the full story.
According to the declaration filed by Kiernan, counsel for non-
party MlLarty, a phone nessage was left on her voice mil on
Friday, February 12, 1999, at 5:14 p.m Kiernan Decl. { 7. That
message consisted of plaintiffs’ counsel, Vincent Milloy, asking
Kiernan to call him “about a discovery notion or matter.” | d.

According to the Cerk’s Ofice, Plaintiffs’ notion to conpel was



date-stanped 7:03 p.m of the sane day, a nere one hour and forty-
nine mnutes after the phone nessage was left with non-party
McLarty’ s counsel. 1d.

On the penultinmate page of their reply brief, plaintiffs’
counsel, Larry Klayman and Vincent Milloy, make two responses.
First, they argue that MlLarty’'s counsel was not “afforded an
opportunity to confer wth [p]laintiffs’ counsel concerning
[p]laintiffs’ notion to conpel, apparently because she had |l eft the
office early on the Friday the notion was filed, and observed the
government holiday the foll ow ng Monday.” Plaintiffs’ Reply at 12.
Second, plaintiffs’ counsel contends that MlLarty' s “objection
appears superfluous and noot in light of the fact that MlLarty
filed an oppositionto all issues in Plaintiffs’ notion to conpel.”
Id.

The court notes that plaintiffs’ counsel have apparently
m sread (or never read) Local Rule 108(m. That rul e unanbi guously
states that the novant “shall discuss the anticipated notion with
opposing counsel . . . in a good-faith effort to determ ne whet her
there is any opposition to the relief sought and, if there is
opposition, to narrow the areas of disagreenent.” Local Rule
108(m. The rule does not provide any exception that turns on
whet her opposi ng counsel was tenporarily out of the office when it
so happens that plaintiffs wish to file their notion. Mor eover,

Local Rule 108(nm) would be neaningless if a party could, as



plaintiffs’ counsel argue, file any nondispositive notion they
chose wi thout neeting and conferring, and | ater argue that a Local
Rul e 108(m argunment is noot sinply because the notion is |ater
opposed. The entire purpose of the neet-and-confer rule is to
force litigants to attenpt to resolve, or a least narrow, the
di sputed i ssues to prevent the unnecessary waste of tinme and effort
on any given notion. The purpose of the rule is not to sinply
determ ne whether the notion will be opposed.

In short, the court notes that | eaving a vague nessage | ate on
a Friday afternoon with opposi ng counsel and filing the notion | ess
than two hours |ater—-w thout ever neeting and conferring, and
w thout any legitimte reason for expedi ency—does not neet the
requi renents of Local Rule 108(m. The court has been forced to
remnd plaintiffs counsel about Local Rule 108(m conpliance at

| east three tines before in this lawsuit.! Al exander v. FBlI, G v.

No. 96-2123, Menorandum and Oder (D.D.C. July 27, 1998)
(Plaintiffs’ Modtion to Further Mdify February 13, 1998 Protective

Order); Alexander v. FBI, Cv. No. 96-2123, Menorandum and Order

(D.D.C. Mar. 31, 1999) (Plaintiffs’ Mtion to Conpel Further

1t should be noted that plaintiffs’ notion to conpel was
filed before the court issued two of its three previous opinions
on the topic of Local Rule 108(m. Nonetheless, plaintiffs were
made aware of these sane concerns before the filing of their
notion to conpel MlLarty through the oppositions of the
governnment and Larry Potts, in connection with plaintiffs’ notion
to conpel Potts. Furthernore, plaintiffs’ counsel’s errors
shoul d have been clear fromthe text of Local Rule 108(m w thout
the need for any further explanation by the court.
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Testinony of Larry Potts and to |Inpose Sanctions); Al exander v.

EBI, G v. No. 96-2123, Menorandum Order (D.D.C Apr. 16, 1999)
(Plaintiffs’ Mdtion to Stay Upcom ng Deposition of Steven Waudby
and Notice). Plaintiffs counsel should take great care to ensure
that Local Rule 108(n) does not beconme an issue again. There can
be no substantial justification for filing a nondi spositive notion
in the manner described in this opinion or in any other way that
clearly violates the local rules of this court. Nonet hel ess,
because plaintiffs have withdrawn their notion before the court
could rule upon it, the court has no occasion to address the
appropriate consequences for filing such a notion.

The court does not intend to entertain a sanctions notion for
the conduct described in this nenorandum opinion or in previous
simlar opinions issued before this date. A sanctions notion may

be proper, however, for future violations of Local Rule 108(n).

Dat e: Royce C. Lanberth
United States District Court



